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ARTICLE...

WINDING UP ORDER-COURT'S POWER

Ironically it is said that, whenever central government
introduced bill on company law in place of companies Act
1956, it met with ill fatel The companies registered under
companies Act 1956 can be put to an end by passing an
order of winding up by court or by striking off name from the
Register of Registrar under section 560 as a defunct
company.

Rescisgion of winding up order

The dreumstances in which company may be wound up are
enumerated in section 433 and who can apply for winding up
is covered up under section 439 of companies Act. In a
winding up process, the official liquidator is an officer working
on behalf of court in any mode of winding up as envisaged in
section 425, viz by the court or voluntary. Once order of
winding up is passed by the court whether rightly or
wrongly, the court has no jurisdiction to vacate winding
up order. The only option left is to get stay order under
section 486 or 518 for the period as deems fit by the court.
The application of such stay order may be construed as
revocation of winding up order for time being but it can never
be ceased to exist. The necessary direction in this regard
can be given by court to liquidator under section 446(2). Itis
important to mention that merely filing an application is not
sufficient fo get stay order but should be supported by proper
and credible documents in connection of revival scheme for
company.

The stay order can be cbtained by the liquidator, creditor or
contributories. Other than any one is not competent to apply
to vacate the order of winding up. The shareholder becomes
contributories by operation of law. However contributory may
not be member but section 430 allows him to be contributory.
The court has unfetiered power to take decision in the interest
of company, creditors, workers, society and shareholders
under Companies (court) Rules, 9.

The conduct and intention of applicant is very important,
while exercising power of staying of winding up order by the
court. The discretion and power of the court for stay of winding
up order is well covered in the judgment of S.K.ROY
CHOWDHARY in Mahabir Prasad Agarwalla v. Ashkaran
Chattar Singh (1980-81) 85 CWN 557at 581.582;

1. “if the court Is satisfied on the materials before it that
the application is bonafide;
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2. the court would be guided by the principles and definitely
come to the finding that the principles are applicable to
the facts of a particular case;

3. mere consent of all creditors for stay of winding up is
not enough,

4. the offer to pay in full or make satisfactory provisions
for the payment of the creditors is not enough;

5. court will consider the interest of commercial morality
and merely the wishes of the creditors and contributories;

6. court will refuse an order if there is evidence of
misfeasance or of irregularity in demanding investigation;

7. a firm and accepted proposal for satisfying all the
creditors must be before the court with material
particufars ;

8. the jurisdiction for stay can be used only to allow in
proper circumstances a resumption of the business of
the company;

9. the court is to consider whether the proposal for revival
of the company is for the benefit of the creditors but
also whether stay will be conducive or detrimental to
commercial morality and to the interest of the public at
large;

10. before making an order court must see whether the ex
directors have complies with their statutory duties as to
giving information to the official liquidator by furnishing
the statement of affairs;

11. And any other relevant fact which court thinks fit to be
considered for granting or not granting stay having regard
to- the particular facts of a particular case.”

Sale of groperly - Senction and confirmation:

Some times interesting question comes before the court that
whether the winding up order is passed, all doings of official
liquidator automatically been approved by court. The relevant
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